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279  West  Taylor  Street,  Chicago,  III  , 
February  20,  1875. 


To  the  Bishops  and  Standing  Committees  of  the  Protestant  Episcopal 
Church : 


M 

C 

T) 
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Fathers  and  Brethren  :  A  few  of  the  lay  brethren  of  this  Diocese 
— we  speak  by  their  own  authority — have  prepared  a  memorial  against  the 
consecration  by  the  Bishops  and  Standing  Committees  of  Dr.  James 
DeKoven,  our  Bishop-elect,  and,  with  such  signatures  as  they  could  obtain, 
have  transmitted  the  same  to  you. 

Against  such  a  step,  on  the  part  of  a  mere  fragment  of  the  minority  in 
our  late  Special  Convention,  the  Standing  Committee,  acting  as  the 
ecclesiastical  authority,  have  authorized  me,  by  way  of  solemn  protest  against 
an  action  whose  only  tendency  is  to  engender  bitterness  and  strife,  to  send  to 
you  the  legal  opinion  of  the  Chancellor  of  the  Diocese,  as  to  the  legal  points 
raised  in  the  memorial — an  opinion  which  has  met  with  the  endorsement  of 
some  of  the  great  lights  of  the  Bench  and  Bar  in  this  city  and  elsewhere,  and 
of  the  Convention  itself,  by  a  very  large  majority. 

The  theology  of  the  memorial  is  its  own  best  answer.  The  memorialists 
speak  only  for  themselves,  and  not  for  any  considerable  minority  of  the 
Diocese,  nor  for  very  many  of  those  who  in  the  election  for  Bishop  voted 
with  them.  With  the  many  it  was  a  manly  preference  of  persons,  and  they 
unite  with  the  majority  in  gracefully  submitting  to  the  voice  of  the  Church. 
W e  speak  for  the  Diocese,  when  we  say  that  we  know  no  reason  why  our 
Bishop-elect  should  not  be  consecrated,  and  we  are  assured  that,  as  our 
Bishop,  he  would  find  a  harmonious  and  prosperous  Diocese. 

With  sentiments  of  profound  respect,  I  am 

Your  servant  in  Christ, 

GEO.  F.  CUSHMAN, 


President  Standing  Committee,  Illinois. 
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279  West  Taylor  Street,  Chicago,  III  , 
February  15,  1875. 


Hon.  S.  corning  JUDD, 

Chancellor  of  the  Diocese  of  Illinois,  Chicago : 

Since  the  adjournment  of  the  late  Special  Convention,  one  or  two 
questions  have  been  raised,  in  the  Press  and  elsewhere,  concerning  the  con¬ 
struction  of  our  Constitution,  Canons  and  Rules  of  Order,  in  regard  to  which 
this  Committee  would  be  glad  to  have  your  opinion. 

It  has  been  claimed  that  the  vote  of  the  one  parish,  which  was  divided 
upon  the  question  of  the  confirming  by  the  Laity  the  nomination  of  Dr. 
De  Koven,  instead  of  being  “neutralized,”  and  therefore  thrown  out,  should 
have  been  counted  against  him. 

It  is  also  claimed  that  the  votes  of  the  Chancellor  of  the  Diocese  and 
of  the  Chancellor  of  the  Cathedral  to  approve  the  nomination  were  illegal,  and 
that  without  them  the  nominee  did  not  receive  a  majority  of  the  Lay  Order, 
and  that  therefore  no  lawful  and  proper  election  was  made  by  the  Convention. 

We  would  therefore  respectfully  request  you,  as  our  Canonical  adviser, 
to  give  to  the  Committee,  in  writing,  your  opinion  upon  the  points  thus 
raised,  and  also  your  opinion  as  to  the  bearing  these  points  can  lawfully  and 
canonically  have,  in  any  view  of  them,  upon  the  matter  of  the  consent  to  the 
consecration  necessary  to  be  obtained  from  the  majority  of  the  Standing 
Committees  and  Bishops. 

By  order  of  the  Committee, 

GEO.  F.  CUSHMAN, 

President. 


Blsbop  me  K.*ven>s  PIac«  in  Beilglou* 
TllOlSgllte 

The  election  of  Eev.  T>r..  De  Koven,  of 
Kadne.  to  bo  Bishop  of  Illmois,  cunouely  ^ 
ooefirnas  a  prediction  of  the  late  Bishop 
Whiteb  onse,  his  predeceiisor.  That  preMe 
was  a -staunch  friend  and  promoter  of  Dr.  De 
Koveii’a  aspirations  for  a  Bishopric.  He  was 

wont  to  say,  “Dr.  De  Koven  wiU  snrely  be  a 

“Bhihop.  It  is  od'y  »  matter  af  time.  Me 
“was  a  born  Bishop.”  Matters  had  harcfly 
caised  to  be  of  time,  and  become  of  eternity 
with  Bi.»hop  Whitehause  beforoDr.  De  Koren 
wasafoamidable  candidate  far  the  petition 
of  Bishop  of  lUmois.  .«« 
dateatid  by  Psof.  tS 

mout  just  escaped  contrmation  by  the  ,, 

House  of  Lay  Delegatea  in  the  Triennial 
karch  donvention,  anA  now  Dr.  De  Koron 
has  been  finoily  elected.  A  major8y  of  two-  „ 
thirds  of  the  bishops  and  the  slanding  Dio¬ 
cesan  committees  must  oonflrm  his  election, 
in  lien  of  the  Trienniai  ConvenSioa,  before 
is  fnllv  validated.  There  may  be  opposition  but 
very  much  of  it  is  not  anticipated.  The  bish-  n 
ops  wore  in  favor  of  Dr.  Seymour,  and  wi  l 
bkfDr.  IfeKoven.  The  standing  commit-  1 
tees  are  known  to  be  more  placable  than  were 
the  lay  delegates  in  Convention.  Dr.  De 
Koven  is  as  good  as  Bishop  of  Illinois  already 
and  so  there  can  be  no  doubt  that  he  is  in  th 
true  succession,  no  matter  it  he  did  s'lP  “P 
Lower  Jersey,  Wisconsin,  Massachusetts  and 
once  before  in  Illinois,  when  he  was  a  can- 

diclate  for  the  like  office. 

The  Doctor’s  election  is  an  important  event. 

It  articulates  the  polity  of  a  great  diocese  with' I 
the  most  reverent  and  cultivated  ritualisin  1 
which  this  country  has  yet  produced  It 
plants  the  church  in  Illinois  on  a  firm  and  ah- 
L\nte  interpretation  of  creed  and  ceremony  and 
dogpia  The  Doctor  in  the  last  Convention  sq 
elooue^tly  upheld  the  doctrine  of  sentimenV^.l, 
symbolic^  presence  in  the  Eucharist  that 
I  -tiiose  who  disq^greed  with  him  respe^cted  and 
loved  him  for  his  culture,  his  c9>\Vage  and  his 
learning.  We  regai«I  his  el^^tion  as  sugges¬ 
tive  to  secular  obseivQj;^^  these  two 

respects.  It  elev^^S  1  v^ry  able  t»^n  to 
a  high  office,  and  it  secures  on  \Vc 
Bench  0>  'Bishops  a  representative  of  the 
most  advanced  school  of  Episcopacy.  We 
assume  that  the  Bench  or  Ho^^e  of 
Bishops  is  theoretically,  and  should  be  prac¬ 
tically,  composed  of  representatives  of  every 
division  of  view  which  enters  into  the  compo¬ 
sition  of  the  church.  In  that  view  the  High 
Church  party  is  entitled  to  representatives  ; 
the  Low  Church  likewise,  and  each  ought  to 
be  anxious  for  the  other  to  be  represented. 
Of  course  there  are  “no  parties there  is 
neither  High  nor  Low.  We  have  heard  all  that 
before,  and  will  not  dispute  with  the  ostriches 
that  hide  their  heads  in  the  sand  and  deny  all 
which  they  d  J  not  see.  For  purposes  of  des- 
ignation  and  classification,  there  is  a  High  and 
there  is  a  Low  Church  party  in  Episcopacy, and 
Dr.  De  Koven  represents  the  former.  His  con¬ 
ceded  ability  will  be  a  boon  to  those  ”vho  have 
thought  tlie  Episcopal  Church  must  be  viivine, 
[because  it  could  stand  the  application  of  so 
1  xiuchme^cre  jaental  timber  to  its  highest 
oMes7"Dr.  DeKoven  is  fairly  .as  able  as 
HSpkins,  fairly ^as  cosmopolitan  as  McUvaine, 
fairly  as  poetical  as  Doane,  and  fairly  as  tac¬ 
tical  as  Clark.  We  think  he  will  take  an 
exalted  place  in  his  great  church,  and  among 
his  more  officially  than  intellectually  distin¬ 
guished  colleagues.  Illinois  has  done  well  to 
elect  him  her  prelate.  It  is  right  for  the 
most  advanced  ideas  to  be  represented  by  those 
able  to  uphold  them,  and  the  habit  of  com¬ 
promising  on  the  election  of  Bishops  had 
become  only  a  habit  of  decreasing  the  mental 
standard  of  the  church. 
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your  paper  as  having  been  sold  to  the  aiuQunt  of  twelvi 
thoueand?  A.  Coiues? 

Q.  Yes,  sir  ?  A.  I  do  not  remember, 

Q.  Do  you  remember  what  the  emoluments  wera  fron 
the  publication  ? 

Mr.  Fullerton— Is  that  proper  7 
Mr.  Evarts— Why  not  7 
Judge  Neilson — I  do  not  see. 

Mr.  Beach— Why  is  it  7  I  cannot  aee;  what  It  has  t 
do  wdth  the  issue. 

Mr.  Evarts— It  is  not  of  itself  very  material.  It  i* 
single  circumstance.  It  is  not  very  material,  but  it  i 
good  evidence,  I  suppose. 

Mr.  Fullerton— I  don’t  see  that  it  has  any  allusion  t 
this. 

Mr.  Evarts — You  don’t  see  any  application  of  tl 
WoocIhuU  matter  to  this  case,  1  suppose  ? 

Mr.  Fullerton — No,  I  did  not., 

Mr.  Evarts— Idiat  is  the  difficulty.  We  passed  that 
long  while  ago. 

Mr.  Fullerton— It  was  a  matter  got  up  by  Mr.  Beec 
er,  the  witness,  and  Mr.  Moulton. 

Mr.  Evai-ts — I  don’t  care  enough  about  it,  if  you  o 
ject  to  it. 

Judge  Neilson — The  question  assumes  that  the 
were  emoluments,  and  there  may  not  have  been  any. 

Mr.  Evarts — If  the  objection  is  insisted  upon,  I  w 
w'aive  the  question.  [To  the  witness]  :  Now,  sir,  y 
made  a  speech  at  this  Steinway  Hall  meeting,  at  t 
opening  of  it.  A.  I  saiii  a  few  words,  which  Sir.  Moi 
ton  quoted  the  other  <^y. 

Hall  Speecli. 

Q.  Can  you  give  that  speech  7  A.  No,  sir,  nor  a 
other  that  I  ever  made. 

Q.  You  cannot  give  it,  then,  from  memory  new  7 
No,  sir. 

Q.  Did  you  hear  it  as  given  by  Mr.  Moulton  the  otlj 
day  7  Yes,  sir. 

Q.  How  did  that  reproduction  of  it  strike  you,  fre 
your  own  memory  of  it  7  A.  Well,  sir,  it  struck  me 
being  a  very  fair  one. 

Q.  Now,  do.  you  remember  an  interruption  or  disc 
der  occurring  at  that  meeting  at  which  you  intervene^ 
A.  I  have  a  dim  recollection  that  somebody  in  the  g. 
lery  tried  to  Interrupt  the  speaker,  and  I  stepped  fc 
ward  and  made  some  remark  ;  I  have  forgotten  what 
Q.  Let  me  see  if  I  can  recall  to  you  a  passage  in  t 
speech— in  the  lecture,  if  it  was  a  lecture — of  M 
Woodhull.  Do  you  remember  her  saying  in  the  coui 
of  this  lecture  or  address,  that  Congress  ought  to  paa 
law  liberating  all  persons  from  their  marriage  relatioi 
and  leaving  them  to  seek  such  affinities  as  they  please 
A,  No,  sir. 

Q.  And  that  on  that  there  arose  disorder  in  the  ai 
ience  7  A,  I  don’t  remember  any  particular  passage 
the  speech  whatever 
Q.  You  cannot  say  whether  that  was  the  one  on  wh 
that  disorder  arose?  A.  No,  sir.  The  scene  " 
arises  in  my  mind,  in  reference  to  your  question, 
an  interruption  by  some  persons  who  tried  to  inter 
some  remarks,  and  my  recollection  is  I  said :  “  V 
until  the  speaker  gets  through,  then  there  will  be 
opportunity  for  any  one  to  reply.”  That  is  my  re 
lection  of  it. 

Q.  My  question  is  whether  that  interruption— wl 
was  one  of  dissent  or  disapprobation,  was  it  not  7 
Yes,  sir. 

Q.  My  question  is  whether  that  interruption  was 
upon  her  promulgation  of  that  proposition  7  A.  I  d 
remember  at  what  particular  point  the  interrup 
M  £IS* 

Q.  Do  yem  remember  whether  your  call  or  stateix 
to  the  audience  was,  that  you  knew  what  was  in,  r 
be  in  her  address,  and  there  would  be  nothing  wore 
the  rest  ef  it  thah  what  she  said,  and  that  they  m 
as  weh  hear  her  through  7  A.  Oh  !  No,  sir  ;  I  di 
know  what  she  was  going  to  say. 

Q.  Did  you  or  not  have  in  your  hands  the  slip  r. 
speech  while  she  was  delivering  it?  A.  No,  sir, 

Q.  You  did  not?  A.  No,  sir. 

Xlae  Card  in  tlie  World. 

Q.  Now.  as  I  understand  you,  Mr.  Tilton,  you} 
quaintance  and  intimacy,  of  the  degree  that  '  ha- 
tained  with  Ibis  lady,  would  have  continued,  for  ai 
we  have  now  heard,  except  for  this  “Tit  for  Tat”  ai 
coming  up  7  A.  I  cannot  answer  as  to  that,  sir. 

Q.  That  is  the  only  interruption  that  you  have  spe 
of  7  A.  Well,  when  the  interruption  came,  that 
ed  it. 

Q.  Well,  we  know  you  said  so.  Now,  sir,  aftei 
pubUcation  of  this  card  of  Mrs.  Woodhull  iu  the  li 
in  May,  did  not  that  publication  attract  comment 
scandal  concerning  Mr.  Beecher  and  your  family  7 
I  don’t  think  it  did.  I  don’t  now  remember  that 
card  attracted  much  attention,  and  I  cannot  recall 
acquaintance  who  had  any  idea  to  whom  that 
pointed.  ^  . 

Q.  Very  well.  That  was  the  happy  state  of 
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Q.  So  far  as  you  knew,  or  so  far  as  you  obser 
nothing  material  7  A.  I  cannot  say  the  card  prodi 
no  impression. 

Q.  Nothing  material— nothing  that  occasioned  so 
tude  or  attention  from  you  7  A.  No,  sir;  I  thiM 
because  the  threat  which  the  card  contained  haa 
been  carried  into  execution. 

Q.  We  have  heard  the  card.  No  ham  came  from 
Mr.  Fullerton— [To  the  witness] ;  You  don’t  uu 
stand  his  [Mr.  Evarts’]  question. 

Mr.  Evarts— [To  Mr.  Fullerton]:  Anything  yoyv 
with  me  7  „  ....  ,  ttj.  ^ 

Mr.  Fullerton— Yes,  sir.  [To  thn  witness]: 
qaderotand  his  [Mr.  Evarts’]  quartioa.  He  wa^ans 
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39  Ashland  Block,  | 

Chicago,  Feb.  16,  1875.  j 


My  Dear  Doctor: 

I  have  the  honor  to  acknowledge  the  receipt  of  your  official  communica¬ 
tion  as  President  of  the  Standing  Committee,  of  yesterday’s  date,  requesting, 
on  behalf  of  that  body,  my  opinion  in  writing  on  certain  points  indicated,  and 
which  points  will  appear  in  what  follows : 

THE  DIVIDED  PARISH. 

1.  “It  has  been  claimed,”  you  say,  “that  the  vote  of  the  one  parish 
which  was  divided  upon  the  question  of  the  confirming  by  the  Laity  the 
nomination  of  Dr.  DeKoven,  instead  of  being  ‘neutralized,’  and  therefore 
thrown  out,  should  have  been  counted  against  him.” 

The  second  section  of  Article  15  of  the  Diocesan  Constitution  provides, 
in  respect  to  the  election  of  a  Bishop,  that — 

“The  Order  of  the  Clergy  shall  nominate,  by  ballot,  some  fit  and  qualified  clergy¬ 
man  for  that  office  ;  and  if  this  nomination  be  approved  by  the  Lay  Order,  voting 
thereon  by  ballot,  he  shall  be  declared  duly  elected.  If  two-thirds  of  all  the  Clergy 
entitled  to  vote  be  present,  and  two-thirds  of  all  the  parishes  entitled  to  vote  be  rep¬ 
resented,  then  a  majority  of  each  Order  shall  determine  a  choice,”  &c. 

It  is  manifest  from  these  provisions  themselves,  without  going  beyond  the 
wording  thereof  for  their  construction,  that  the  parishes  referred  to  are  those 
and  those  only  represented  in  the  vote.  The  language  is,  “  if  this  nomination 
be  approved  by  the  Lay  Order  voting  thereoid’’ — if  “  two-thirds  of  all  the 
parishes  entitled  to  vote  he  represented,^'  &c.  “  Represented  ”  where,  or  in 

what  ?  Why,  clearly  in  the  “  voting  thereon.”  Now,  the  parish  referred  to  that 
was  divided  on  the  question  of  approval  voted  neither  for  nor  against 
such  approval.  The  division  among  the  delegates  amounted  simply  to 

a  refusal  on  the  part  of  the  parish  to  vote  either  “aye”  or  “no.” 
Surely,  this  refusal  to  vote  either  “aye”  or  “no”  cannot  be  construed 
as  a  vote  in  the  negative.  The  division  indicated,  in  reality,  one-half  of  a  vote 
in  the  affirmative  and  one-half  in  the  negative,  but  no  half  votes  are  known 
in  the  laws  of  the  Diocese.  A  ballot  deposited  showing  that  the  representa¬ 
tives  of  a  parish  are  divided  on  the  pending  question  amounts  merely  to  what 
is  sometimes  called  a  “  divided  vote,  ”  or,  in  other  words,  a  blank — no  more. 
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templated  by  all  the  provisions  of  the  Rule.  This  is  a  non  sequitur.  The 
last  two  clauses  of  the  Rule  have  relation  to  other  as  well  as  to  legislative  ques¬ 
tions.  The  clause  preceding  the  last  declares  that  “No  Congregation  shall  be 
entitled  to  be  counted  as  more  than  one  vote  amongst  the  Laity.”  If  the  con¬ 
struction  suggested  is  tenable,  that  all  the  provisions  of  the  Rule  relate  only  to 
legislative  action  then  the  clause  just  quoted  must  imply  that  in  all  matters 
other  than  legislative  action,  (such,  for  instance,  as  the  election  of  Deputies  to 
the  Greneral  Convention),  a  Congregation  might  “be  counted  as  more  than  one 
vote  amongst  the  Laity.” 

I  have  remarked  above,  that  the  vote  to  table(the  motion  to  strike  out  the 
clause  referred  to  must  be  conclusive  of  the  whole  question.  I  mean,  of  course, 
that  it  must  be  so  conclusive,  even  if  there  was  any  open  question ^in  the  prem¬ 
ises  before,  which  there  was  not.  The  motion  to  strike  out  was  made  with 
especial  reference  to  the  voting  for  Bishop  that  was  then  about  to  take  place  ; 
and  it  brought  the  Convention  face  to  face  with  the  question  as  to  what  rule  was 
to  govern  the  matter  of  divided  parishes,  in  choosing  a  Bishop.  Article  4  of 
the  General  Constitution  provides  that  “  The  Bishop  or  Bishops  in  every  Diocese 
shall  be  chosen  agreeably  to  such  rules  as  may  be  fixed  by  the  Convention  of 
that  Diocese.”  Now,  if,  before  the  vote  referred  to,  there  was  any  room  for 
discussion  as  to  the  meaning  of  the  Constitution,  or  of  the  Rule  under  con¬ 
sideration,  in  respect  to  whether  a  divided  parish  should  be  counted  or  not 
counted  in  choosing  a  Bishop,  the  question  was  closed  beyond  all  dispute  after 
the  vote  taken  ;  for  by  the  vote  the  Convention  “  fixed”  the  rule  as  to  such 
divided  parishes  ;  and  there  is  no  authority  resting  anywhere  to  go  behind 
that  action.  Any  attempt  to  do  so  would  be  in  direct  violation  of  the  General 
Constitution  as  indicated.  It  was  in  the  power  of  the  Diocesan  Convention  to 
say  what  votes  should  be  counted,  and  what  not ;  and  that  body  having  deter¬ 
mined  that  “  an  equal  division  of  the  Lay  Delegates  from  a  Congregation” 
should  “  neutralize  the  vote  of  such  Congregation,”  the  matter  was  ended,  and 
placed  beyond  dispute  and  beyond  appeal.  ♦ 

From  what  precedes,  it  must  be  apparent  to  every  candid  mind,  that  the  par¬ 
ish  that  was  divided  on  the  question  of  approving  the  nomination  of  Dr. 
DeKoven,  at  the  recent  Convention,  was  properly  counted  as  “  neutralized,” 
and  not  counted  as  represented  in  the  “  voting  thereon.” 

I  have  discussed  this  matter  thus  at  length,  because  its  correct  determina¬ 
tion  dispels  all  cavil  as  to  the  legality  of  Dr.  DeKoven’s  election,  no  matter 
what  view  may  be  taken  in  regard  to  the  right  of  the  Chancellor  of  the  Cathe¬ 
dral  and  of  the  Chancellor  of  the  Diocese  to  vote  for  Bishop ;  for  there  were 
only  59  votes  cast  on  the  question  of  approving  the  nomination,  if,  as  to  my 
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mind  seems  demonstrated,  the  ballot  of  the  parish  referred  to,  indicating 
“  divided,”  could  not  be  counted  as  a  vote :  and  if  from  these  59  the  votes  of 
the  two  Chancellors  are  deducted,  29  would  constitute  the  necessary  majority, 
being  two  less  than  were  cast  in  the  affirmative ;  hence,  if  the  votes  of  the  two 
Chancellors  were  in  favor  of  approving  the  nomination,  and  if  they  be 
deducted  from  the  31  affirmative  votes,  the  required  majority  of  29  still 
remains  intact,  and  Dr.  DeKoven’s  election  is  complete,  regardless  of  the 
two  disputed  votes. 


THE  VOTES  OF  THE  CHANCELLOR  OF  THE  CATHEDRAL  AND  THE 
CHANCELLOR  OF  THE  DIOCESE. 

2.  But  what  about  these  two  votes  ?  The  records  contain  no  evidence 
that  the  two  Chancellors  voted  at  all  in  the  matter  of  electing  a  Bishop ;  nor 
yet  is  there  anything  to  show  how  they  voted,  in  case  they  did  vote.  The 
voting  was  by  ballot.  The  ballot  implies  secrecy.  In  what  way,  then,  is  it 
authoritatively  ascertained  that  either  the  Chancellor  of  the  Cathedral  or  the 
Chancellor  of  the  Diocese  voted  at  all  for  Bishop,  and,  if  at  all,  how  ?  It  will 
not  do  to  answer  that  those  officers  were  open  advocates  of  Dr.  DeKoven’s 
election,  and  that  it  follows  from  this  that  they  voted  for  him.  Such  reason¬ 
ing  ma}  produce  a  fair  supposition  or  moral  conviction,  but  such  suppo'sition 
or  conviction  is  not  proof.  Surely  the  Bishops  and  Standing  Committees  of 
other  Dioceses  cannot  take  it  for  granted  that  illegal  votes  were  cast,  nor  that 
they  were  cast  for  Dr.  DeKoven,  if  cast  at  all.  Nor  yet  have  they  any  right 
or  authority  whatever  to,  institute  the  least  inquiry  into  the  matter.  The 
moment  they  undertake  this  they  tread  upon  dangerous  ground,  and  threaten 
the  independence  of  the  Diocese  concerned.  Neither  Bishops  nor  Standing 
Committees  can  impeach,  or  even  question^  the  action  of  a  Diocesan  Conven¬ 
tion  other  than  their  own,  in  such  a  matter.  And  upon  this  view  I  might  rest 
the  whole  questioh  of  the  right  of  these  Chancellors  to  vote,  conceding,  for  the 
argument,  that  they  did  vote.  It  is  enough  that  the  Convention  of  Illinois 
decided  that  they  had  the  right  to  vote.  Behind  this,  neither  Bishops  nor 
Standing  Committees  have  the  right  to  go.  The  Convention  is  the  sole  judge 
of  its  membership  and  of  the  qualifications  of  its  voters ;  and  he  who,  in  the 
least,  impeaches  this  authority,  enters  a  field  that  bristles  with  perils. 

And  yet,  it  may  be  well  that  all  who  have  any  curiosity^  in  that  direc¬ 
tion  should  be  advised  of  the  grounds  upon  which  is  based  the  right  of  the 
Chancellor  of  the  Cathedral  and  of  the  Chancellor  of  the  Diocese  to  a  seat  and 
a  vote  in  our  Diocesan  Convention  ;  and  especially  in  order  that  they  may 
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know  how  utterly  unfounded  are  the  imputations  of  illegality  so  freely  made 
against  the  part  those  officers  were  permitted  to  take  in  the  recent  Convention. 
This  is  doubtless  the  reason  why  your  Committee  ask  my  opinion  in  writing 
in  this  regard,  as  also  in  respect  to  the  divided  parish;  but  whatever  motive 
prompts  the  request,  I  most  cheerfully  comply. 

Article  5  of  the  Diocesan  Constitution  provides  that  “  The  Convention 
shall  be  composed  of  Clergy  and  Laity;”  that  “  The  Lay  memhers  shall  con¬ 
sist  of  a  delegate  or  delegates,  not  exceeding  five,  from  each  Congregation  in 
the  Diocese  in  union  with  this  Convention ;”  that  “They  (the  Lay  members) 
shall  be  chosen  by  the  Vestry  or  Congregation,”  &c.  The  15th  Article  pro¬ 
vides,  as  we  have  before  ascertained,  that  “  The  election  (of  a  Bishop)  shall 
be  made  in  the  following  manner :  The  Order  of  the  Clergy  shall  nominate 
by  ballot  some  fit  and  qualified  Clergyman  for  that  office ;  and  if  this  nomi¬ 
nation  be  approved  by  the  Lay  Order,  voting  thereon  by^ballot,  he  shall  be 
declared  duly  elected.  If  two-thirds  of  the  Clergy  entitled  to  vote  be  pres¬ 
ent,  and  two-thirds  of  all  the  parishes  entitled  to  vote  be  represented,  then  a 
majority  of  each  Order  shall  determine  a  choice,”  <fec. 

It  will  thus  be  seen  that  the  “  Lay  memhers  ”  of  the  Convention  “  con¬ 
sist  of  a  delegate  or  delegates  ”  “  from  each  congregation,”  “  chosen  by  the 
Vestry  or  Congregation;”  that  the  “Lay  Order”  approve  or ^ disapprove  of 
the  nomination  for  Bishop  ;  and  that  if  a  certain  proportion  of  the  Clergy  are 
present  and  the  same  proportion  of  “  the  parishes  ”  represented,  “  then  a 
majority  of  each  Order  shall  determine  the  choice.”  It  was  argued  at  the 
recent  Convention,  for  the  first  time,  in  substance,  that  these  provisions  are 
exclusive  of  all  other  factors  in  the  Convention.  If  this  be  true,  the  exclu¬ 
sion  flows  by  implication  and  not  by  express  enactment ;  for  there  are  no  pro¬ 
visions  in  the  Constitution  expressly  prohibiting  any  other  factors  in  the  busi¬ 
ness  of  that  body.  Canon  4,  Title  IV,  of  the  Canons  of  the  Diocese, 
declares  that  the  Cathedral  “  is  an  essential  organ  of  the  Bishop,”  and  “  is  a 
representative  institution  of  the  Diocese,”  and  it  provides  that  “therefore  the 
acting  Clergy  of  the  Cathedral  of  Saints  Peter  and  Paul  shall  be  entitled,  as 
settled  Ministers,  to  a  seat  in  the  Convention,  and  the  Chancellor,  of  the 
Cathedral,  with  two  other  Laymen,  shall  be  admitted,  under  the  certificate  of 
the  Bishop,  as  its  Lay  delegates,  with  the  usual  privileges.”  There  is  no  pro¬ 
vision  of  the  Constitution  that  admits  the  Clergy  of  the  Cathedral  to  member¬ 
ship  in  the  Convention  ;  and  if  the  new  theory  that  is  now  proclaimed  be 
correct,  they  must  be  relieved  from  part  or  lot  in  that  body,  as  well  as  the 
two  Chancellors.  The  Chancellor  of  the  Cathedral  is  an  officer  holding  his 
position  at  the  will  of  the  Bishop.  The  gentleman  who  at  present  fills  that 
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place  holds  his  commission  from  the  late  Bishop  Whitehouse;  and  it  may 
be  remarked,  in  passing,  that  he  alone  represented  the  Cathedral  congregation 
at  the  recent  Convention,  and  also  at  the  last  September  Session  of  that  body, 
simply  because  there  was  no  Bishop  to  grant  the  necessary  certificate  to  the 
two  other  Laymen.”  The  Chancellor  of  the  Cathedral  was  not  and  could 
not  be  deprived  of  his  “  privileges,”  by  reason  of  the  fact  that  the  “  two  other 
Laymen  ”  did  not  appear  to  share  such  “  privileges  ”  with  him. 

Canon  5  of  Title  IV,  referred  to,  reads  as  follows ; 

“There  shall  be  elected  by  the  Convention  an  officer  learned  in  the  law,  under  the 
title  of  ‘  Chancellor  of  the  Diocese,’  whose  duty  it  shall  be  to  act  as  the  legal  counselor 
of  the  Bishop  and  of  the  Standing  Committee  in  matters  affecting  the  interests  of  the 
Church,  as  his  professional  counsel  may  be  asked  or  required.  Chancellor  of  the 

Diocese  he  shall  be  ex-officio  entitled  to  a  scat  in  the  Convention,  with  all  the  privileges  of 
Lay  membership.  The  Chancellor  of  the  Diocese  shall  hold  his  office  for  the  term  of 
three  years,  and  in  the  event  of  a  vacancy,  the  Annual  Convention  next  ensuing  shall 
elect  a  successor  for  the  full  term  of  three  years.” 

Thus  it  will  be  seen  that  neither  the  Chancellor  of  the  Cathedral  nor  the 
Chancellor  of  the  Diocese  come  within  the  express  language  of  the  Diocesan 
Constitution  that  the  “  Lay  members  shall  consist  of  a  delegate  or  delegates 
chosen  by  the  Vestry  or  Congregation  ”  of  a  parish ;  and  also  that  the 
“  acting  Clergy  of  the  Cathedral  ”  are  not,  by  the  terms  of  the  Constitution, 
provided  with  a  seat  in  the  Convention.  These  officers  are  all  “  Peculiars.” 
I  shall  not  pause  to  address  myself  to  the  equities  that  entitle  them  to  the 
privileges”  granted  by  Canon,  but  proceed  at  once  to  discuss  the  legal  point 
made  that  these  Canons  are  unconstitutional,  so  far  as  they  confer  the  “  privi¬ 
leges  ”  of  the  Convention  upon  the  officers  named,  and  must,  therefore,  to  that 
extent,  fall  to  the  ground.  And  as  the  discussion  of  the  rights  of  the  Chan¬ 
cellor  of  the  Diocese,  in  this  regard,  involves  the  whole  question  of  the  rights 
of  the  Cathedral  officers  in  the  Convention,  and  as  those  rights  rest  on  pre¬ 
cisely  the  same  basis,  I  pass  at  once  to  the  examination  of  the  question  in 
reference  to  that  functionary. 

It  will  be  observed  that  the  Constitution  requires  that  the  “  Lay  ?7iem6ers  ” 
of  the  Convention,  only,  “  shall  be  chosen  by  the  Vestry  or  Congregation  ”  of 
the  respective  parishes.  It  will  be  observed,  moreover,  that  the  Canon  quoted 
does  not  constitute  the  Chancellor  of  the  Diocese  a  “member”  of  the  Con¬ 
vention.  It  only  provides  that  he  “  shall  ex  ofieio  be  entitled  to  a  seat  in  the 
Convention,  with  all  the  privileges  of  Lay  membership.”  If  it  be  said  that 
this  is  equivalent  to  membership,  and  therefore  in  violation  of  the  spirit  of  the 
Constitutional  provision,  I  answer  no — this  “  seat  ”  and  these  “  privileges  ”  are 
not  equivalent  to  membership  ;  for,  under  the  Constitution,  “  members  ”  can¬ 
not  be  deprived  of  their  privileges  in  that  relation  except  by  a  vote  altering 


LIBRARY 

UNIVERSITY  OF  IIIINOIS 


12 


the  Constitution  to  that  effect  at  two  consecutive  Annual  Conventions  ;  whereas 
the  Convention  may  at  any  time,  by  a  majority  vote,  take  away  the  “  seat” 
and  “  privileges  ”  of  the  Chancellor  of  the  Diocese.  Membership  is  guaran¬ 
teed  by  the  Constitution.  The  Chancellor’s  “privileges  of  membership”  are 
granted  only  by  Canon  law,  liable  at  any  time  to  repeal. 

That  the  granting  of  these  “  privileges  ”  is  not  and  was  not  in  violation  of 
the  Constitution  is  all  the  more  manifest  from  the  fact  that  the  same  “  Com¬ 
mittee  on  llevision  of  the  Constitution  and  Canons”  that  reported  the  Consti¬ 
tution  in  its  present  form  reported  also  our  Canons  as  they  now  stand,  includ¬ 
ing  those  under  consideration;  and  from  the  further  fact  that  the  same  Con¬ 
vention  that  adopted  this  Constitution  also  at  the  same  session  adopted  these 
Canons.  Clearly  the  body  that  made  the  Constitution  knew  what  they  meant 
by  its  various  provisions,  and  whether  the  Canons  in  question  were  in  conflict 
with  any  of  those  provisions.  The  Constitution  was  adopted  at  the  Annual 
Convention  of  1871,  as  were  the  Canons  also.  The  Canon  in  regard  to  the 
Cathedral  and  its  ofiicers,  and  also  that  concerning  the  Chancellor  of  the 
Diocese,  were  prepared  and  proposed  by  the  distinguished  Bishop  then  at  the 
head  of  the  Diocese  and  also  at  the  head  of  the  Committee  on  Revision.  It 
so  happened  that  the  writer  hereof  discussed  with  Bishop  Whitehouse  this 
very  constitutional  question,  aa  to  the  “privileges  of  Lay  membership  ”  granted 
by  the  Canon  to  the  Chancellor  of  the  Diocese  ;  and  he  did  not  hesitate  in  the 
most  decided  terms,  and  on  more  than  one  occasion,  to  express  his  deliberate 
opinion  that  the  Canon  was  in  no  wise  in  conflict  with  the  Constitution.  The 
value  of  this  opinion  will  be  all  the  more  appreciated  when  we  recall  the  fact 
that  an  abler  or  more  learned  Canonist  than  that  great  prelate  never  lived  on 
the  American  continent. 

The  enactment  of  the  Canon  referred  to,  giving  these  “  privileges,”  by  the 
same  Convention  that  adopted  the  Constitution,  and  at  the  same  session,  fur¬ 
nishes  a  construction  of  the  Constitutional  provisions  in  question,  indicating 
the  intention  of  the  makers  of  the  Constitution  as  clearly  as  if  the  language  of 
the  Canon  itself  had  been  embodied  in  the  Constitutional  provisions.  More 
than  this,  the  Chancellor  of  the  Diocese  was  elected  at  the  same  Annual  Con¬ 
vention  of  1871,  and  at  once  took  his  seat  under  the  provisions  of  the  Canon, 
and  from  thence  hitherto  has  taken  part  and  voted  in  every  Convention  since 
held,  and  that  without  challenge  or  question,  until  it  suited  the  purposes  of 
certain  parties  to  raise  the  question  at  the  late  Special  Convention.  The 
Chancellor  of  the  Cathedral  voted  for  Bishop  at  the  last  September  Conven¬ 
tion,  without  question  as  to  his  right.  The  Chancellor  of  the  Diocese,  by 
reason  of  sickness,  was  unable  to  be  present  and  vote  at  that  election,  but  he 
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did  vote  on  two  other  occasions  at  that  Convention,  when  present  for  a  brief 
time  ;  and  he  was  called  to  vote,  without  objection,  on  every  occasion  when  a 
vote  by  Orders  was  had.  The  acquiescence  and  practice  of  four  Annual  Con¬ 
ventions  afford  a  construction  and  an  interpretation  of  the  membership  pro¬ 
visions  of  the  Constitution  entirely  foreign  to  the  idea  that  the  Canon  in  re¬ 
spect  to  the  “  privileges  ”  of  the  Chancellor  of  the  Diocese  is  at  all  in  conflict 
with  such  membership  provisions. 

And,  then,  the  action  of  our  recent  Special  Convention,  in  the  premises, 
furnishes  another  and  conclusive  construction  and  determination  in  the  matter. 
A  resolution  was  offered  in  that  body  to  the  effect  that  the  Chancellor  of  the 
Diocese  was  not  entitled  to  a  vote  in  that  Convention.  After  discussion'on  the 
merits  of  the  question,  a  motion  to  lay  this  resolution  on  the  table  was  carried 
by  the  following  overwhelming  vote,  by  Orders  :  Clergy — Ayes,  42  ;  Noes,  18; 
Laity — Ayes,  32  ;  Noes,  20.  And  it  is  hardly  necessary  to  add  that  these 
figures  do  not  embrace  the  vote  of  the  Chancellor  of  the  Diocese,  the  same  not 
having  been  given,  because  he  was  personally  interested  in  the  question. 

Here,  again,  I  may  invoke  the  4th  Article  of  the  General  Constitution, 
which  declares,  as  we  have  before  seen,  that  “  the  Bishop  in  every  Diocese 
shall  be  chosen  agreeably  to  such  rules  as  shall  be  fixed  by  the  Convention  of 
that  Diocese.”  It  was  competent  for  the  Convention  to  ‘‘  fix  ”  any  ‘‘  rule  ”  as 
to  the  votes  for  Bishop  that  to  them  seemed  proper.  They  might  have  pro¬ 
vided  that  the  votes  of  the  Clergy  alone,  or  of  the  Laity  alone,  should  elect ; 
or  that  no  clergyman  or  layman  should  vote  who  had  not  resided  for  five  years 
in  the  Diocese ;  or  that  the  Clergy  and  Chancellor  of  the  Cathedral  and  the 
Chancellor  of  the  Diocese  should  or  should  not  be  entitled  to  vote.  The  Con¬ 
vention  having  “  fixed  ”  upon  “  rules”  that  entitled  those  officers  to  vote,  and 
having,  moreover,  expressly  decided,  on  the  express^question,  that  the  Chan¬ 
cellor  of  the  Diocese  had  a  right  to  his  vote,  an  end  is  thereby  put  to  all  legiti¬ 
mate  controversy  in  the  matter. 

But,  apart  from  what  precedes  in  illustrating  the  constitutionality  of  the 
Canon  giving  all  the  privileges  of  Lay  membership  ”  to  the  Chancellor  of 
the  Diocese,  I  come  now  to  a  branch  of  the  philosophy  of  that  constitutionality 
that,  in  my  judgment,  must  be  conclusive  to  every  candid  mind.  It  is  this : 
The  Convention  or  Council  of  the  Diocese  is  sovereign  within  the  scope  of  its 
powers  ;  and  that  it  has  authority  to  determine  its  own  membership,  and  the 
qualifications  and  privileges  of  all  its  voters,  no  man  v/ill  deny.  Such  Conven¬ 
tion  is  not  the  creature  of  the  Constitution,  but  the  Constitution  is  the  creature 
of  the  Convention.  The  Church  existed  in  the  Diocese  before  the  Constitution, 
just  as  the  Church  universal  existed  before  there  was  any  Bible.  The  Church 
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in  the  Diocese  assembled  in  Convention  and  ordained  a  Constitution,  whose 
provisions  are  merely  regulative  of  certain  Diocesan  work ;  but  the  Church 
would  live  and  go  forward  if  the  Constitution  were  given  to  the  winds.  The 
Convention  of  the  Diocese  is  simply  the  Church  in  the  Diocese,  in  its  organic 
Diocesan  relation.  It  may  make  and  unmake  Constitutions.  It  is,  so  to 
speak,  a  continuing  Constitutional  Convention.  It  delegates  its  powers  to  no 
subordinate  legislative  body,  nor  does  it  derive  them  from  the  Diocesan  Consti¬ 
tution.  In  this  latter  respect  it  is  wholly  unlike  the  Legislature  of  a  State, 
which  is  the  creature  of  the  State  Constitution,  and  which  can  exercise  no 
such  enlarged  powers  as  can  a  Constitutional  Convention,  but  which  a  Diocesan 
Convention  may  do,  at  its  pleasure,  within  its  sphere.  Now,  having  ascer¬ 
tained  that  the  Diocesan  Convention  is  on  a  par,  as  to  the  Church,  with  a 
Constitutional  Convention  in  respect  to  the  State,  let  us  suppose  that  a  Con¬ 
stitutional  Convention,  whose  membership  is  defined  by  law,  should  ordain 
that  the  Attorney  General  of  the  State  “  shall  be  ex-officio  entitled  to  a  seat  in 
the  (!!onvention,  with  all  the  privileges  of  membership.”  Is  there  a  lawyer  in 
all  this  broad  land  of  ours,  worthy  to  be  called  a  lawyer,  who,  under  such 
circumstances,  would  deny  the  right  of  the  Attorney  General  to  a  seat  and 
vote  in  such  Constitutional  Convention,  or  who  would  question  the  legality  of 
his  vote  when  cast  therein  ?  And  if  the  Constitutional  Convention  of  the 
State  may  lawfully  do  this  in  respect  to  the  Attorney  General,  why  may  not 
the  Constitutional  Convention  of  the  Church  lawfully  do  the  same  in  respect  to 
the  Chancellor  of  the  Diocese  ?  If  it  be  answered  that  in  the  one  case  the  mem¬ 
bership  of  the  Convention  is  fixed  by  ordinary  Statute  law,  and  in  the  other  by 
Constitutional  law  I  reply,  first,  that  the  rule  would  be  the  same  in  the  case  of 
the  State  Constitutional  Convention,  whether  its  membership  is  fixed  by  ordi¬ 
nary  Statute  law  or  in  existing  Constitutional  provision  whereby  the  method 
of  amendment  is  recited,  because  such  Constitutional  Convention,  when  once 
put  into  motion,  is  a  creative  power — is  a  law  unto  itself;  and  I  reply,  secondly^ 
that  it  is  already  shown  that,  in  our  Diocesan  Constitution  under  discussion, 
the  membership  of  the  Convention  named  is  not  to  the  exclusion  of  other  votes 
— that  such  exclusion  was  not  so  intended,  and  has  not  been  so  construed  ;  and, 
thirdly,  that  the  provision  in  such  Diocesan  Constitution  for  Lay  membership, 
from  the  various  parishes,  amounts  simply  and  only  to  a  solemn  assurance  or 
guaranty  that  such  membership  shall  not  be  disturbed  unless  by  the  voice  of 
two  successive  Annual  Conventions,  and  not  as  a  bar  against  any  other  “  priv¬ 
ileges  of  membership.”  The  Convention  being  sovereign — as  much  so  in 
respect  to  the  Church  as  a  State  Constitutional  Convention  is  as  to  the  State 
— in  other  words,  being,  so  to  speak,  a  continuing  Constitutional  Convention, 
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it  may  lawfully  grant  such  “privileges”  to  whatsoever  functionaries  of  the 
Church  it  may  please. 

LEGALITY  OF  THE  ELECTION  CANNOT  BE  QUESTIONED. 

3.  From  the  foregoing  considerations,  it  seems  clear  to  my  mind,  that,  in 
any  and  every  po.ssible  view  of  the  case,  the  legal  election  of  Dr.  DeKoven 
is  demonstrated  ;  that  the  two  Chancellors  had  the  lawful  right  to  vote  ;  that 
the  divided  parish  could  not  be  counted  in  the  negative ;  and,  hence,  that 
whether  the  two  Chancellors  voted  for  Dr.  DeKoyen  or  not,  and  whether 
their  votes  were  legal  or  not,  yet  he  received  a  clear  majority  of  the  Lay  Order. 
There  is  no  dispute  about  the  Clerical  vote  ;  hence  there  is  nothing  open  for 
discussion  as  to  that. 

But  suppose  the  view  herein  taken,  both  as  to  the  divided  parish  and  in 
respect  to  the  two  Chancellors,  is  incorrect ;  what  of  it  ?  The  election  of  Dr. 
DeKoven  was  duly  declared,  and  his  Testimonials  are  duly  signed  by  51  of 
thd  67  clergy  who  attended  the  Convention,  and  by  43  of  the  58  parishes 
represented,  also  by  the  Chancellor  of  the  Cathedral  and  the  Chancellor  of 
the  Diocese.  Thus  over  three-fourths  of  Clergy  and  just  three-fourths  of 
the  Laity  (f  the  Convention  (including  the  two  Chancellors)  have  signed 
the  Testimonials.  Now,  this  being  true,  it  does  not  lie  in  the  power 
of  any  man  or  set  of  men  to  (question  the  legality  of  the  election.  For 
the  Standing  Committees  or  Bishops  of  other  Dioceses  to  attempt  this 
would  be  trenching  upon  the  independence  of  the  Diocese  of  Illinois ; 
and  if  they  should  venture  to  decide  that  any  irregularity  in  the  election 
existed,  such  decision  would  involve  the  “  fixing  ”  of  “  rules,”  in  respect  to  the 
election,  by  private  or  individual  assumption,  which  Article  4  of  the  General 
Constitution  expressly  leaves  to  the  Convention  of  the  Diocese,  and  to  that 
alone,  to  “  fix.”  There  is  no  provision  for  an  appeal  from  the  Diocesan  Con¬ 
vention  in  the  matter  ;  and  any  meddling  from  without  with  the  prerogatives 
of  our  Convention  would  be  nothing  short  of  usurpation.  The  different 
Standing  Committees  deal  with  the  Testimonials,  and  they  cannot  lawfully  go 
behind  them,  or  make  any  inquiry  whatever  into  the  proceedings  of  our  Con¬ 
vention. 

As  to  what  other  powers  the  Standing  Committees  may  or  may  not  right¬ 
fully  exercise  with  reference  to  a  Bishop- elect,  it  was  my  privilege  to  discuss, 
at  some  length,  in  a  paper  adopted  and  reported  by  the  Committee  of  Thirteen 
at  the  recent  Convention  ;  and  to  which  paper  I  beg  to  refer  your  Committee 
for  what,  in  my  judgment,  is  a  proper  elucidation  of  the  authority  of  the 
Standing  Committees  in  this  regard,  as  far  as  not  herein  considered.  That 
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document  reviews  all  the  prerogatives  of  the  Standing  Committees  in  the  case 
of  a  Bishop-elect,  and  illustrates  the  point,  by  considerations  in  addition  to 
those  of  the  present  paper,  that  such  bodies  are  authorized  to  concern  them¬ 
selves,  in  such  case,  with  the  result,  and  not  with  the  details,  of  the  proceed¬ 
ings  of  a  Diocesan  Convention. 

Respectfully  submitted, 

S.  CORNING  JUDD, 

Chancellor  of  the  Diocese. 

To  the  Rev’d  Geo.  F.  Cushman,  D.  D., 

President  Standing  Committee  of  the  Diocese  of  Illinois. 


